
IN THE HIGH COURT OF SOUTH AFRICA

(WITWATERSRAND LOCAL DIVISION)

CASE NO:  04/30915

DATE:29/02/2008

In the matter between:  

ADV HERMAN KRIEL (CURATOR AD LITEM
OF JOHANNES JACOBUS PETRUS FOURIE)     Plaintiff

and

ROAD ACCIDENT FUND           Defendant

MEYER, J:

[1] The plaintiff is an advocate of this court who was appointed as curator 

ad litem to Mr Johannes Jacobus Petrus Fourie (“Fourie”) for the purpose of 

prosecuting this action for damages against the Road Accident Fund wherein 

substantial sums are claimed in respect of damages suffered by Fourie as a 

consequence of an accident that occurred on 15 May 2000.



[2] The  issue  of  liability  has  been  resolved  between  the  parties.   The 

plaintiff in his capacity as curator ad litem to Fourie will be entitled to 80% of 

any proven damages suffered by Fourie. 

[3] The  parties  also  reached  agreement  in  respect  of  certain  matters 

relating to the quantum of damages.  It was agreed that:

(a) Fourie’s past hospital and medical expenses amounted to R39, 

494,92, which amount should be reduced by 20%;

(b) an undertaking in terms of section 17(4)(a) of the Road Accident 

Fund Act 56 of 1996 will be provided by the defendant in respect 

of Fourie’s future medical expenses, limited to 80%;

(c) Fourie’s net past loss of earnings amounted to the sum of R436, 

957,00, which amount should be reduced by 20%; 

(d) Fourie’s  future  loss of  earnings  amounts  to  R2,  835,  220.00, 

which  amount  should  be  reduced  by  a  general  contingency 

deduction which is to be determined in these proceedings, and 

the net amount for future loss of earnings should be reduced by 

20%; and

(e) general  damages  were  agreed  in  the  sum  of  R500,  000.00, 

which agreed amount includes the 20% deduction.

[4] The  only  matter  in  dispute  is  what  deduction  should  be  made  for 

general  contingencies  from  the  agreed  amount  of  Fourie’s  future  loss  of 

earnings.   Adv G J Strydom,  who appeared with  Adv E Kromhout  for  the 

plaintiff, submitted that 10% should be deducted.   On behalf of the defendant, 
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Adv  E  Ferreira  submitted  that  an  amount  equivalent  to  20%  should  be 

deducted for general contingencies. 

[5] Industrial psychologists who assessed Fourie for the plaintiff  and for 

the defendant, Mr Stephan van Huyssteen and Mr Friedl van der Westhuizen, 

reached agreement on certain  issues and a joint  minute was prepared by 

them.   The  parties  agreed  to  the  issues  agreed  upon  by  the  industrial 

psychologists in their joint minute (exhibit  “D”) and they were not called to 

testify.  The  parties  also  agreed  on  the  employment  history  of  Fourie  as 

enumerated  in  the  report  of  the  industrial  psychologist,  Mr  Stephan  van 

Huyssteen  (exhibit  “C”).   Mr  G  A  Whittaker  of  Algorithm Consultants  and 

Actuaries  CC has  performed  an  actuarial  calculation  for  the  plaintiff.  The 

parties agreed that the actuarial calculation reflected in his report dated 21 

February  2008  (exhibit  “B”),  has  been  done  in  accordance  with  the  joint 

minute  by  the  industrial  psychologists  (exhibit  “D”)  and,  except  for  the 

contingencies  of  5% and 10% applied  to  Fourie’s  past  and future  loss  of 

earnings respectively, the parties accepted the said calculation in all respects 

and agreed that it has been correctly performed.   The plaintiff only called Mr 

Whittaker as a witness essentially on the issue of an appropriate contingency 

deduction, whereafter the plaintiff closed his case.  The defendant thereafter 

closed its case without calling any witnesses.

[6] In paragraph 2.3 of his report (Exhibit “C”), Mr van Huyssteen records 

Fourie’s  past  employment  history.  Prior  to  May 1983,  Fourie  worked as a 

motor mechanic for a few months, he undertook military service for two years, 
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he worked as a shop assistant in a stationery shop, and he undertook door-to-

door  sales of  educational  toys  and for Encyclopaedia Britannica.  He was 

employed by S.A. Cultural Investments (Pty) Ltd, Johannesburg from 5 May 

1983 until 31 August 1986, and he was employed in the position of divisional 

sales manager at the time when he left his employment with this company. 

During the period September 1986 until  December 1988,  he managed his 

own take-away business,  which  he stopped for  personal  reasons.  From 1 

January  1989  until  30  September  1994,  he  was  employed  by Johnson  & 

Johnson (Pty) Ltd, Johannesburg, initially as a merchandiser and later as a 

sales representative.  He was employed by Professional Field Marketing CC 

from 1 October 1994 until 15 April 2005.  He progressed from a merchandiser 

to  a  unit  manager  and then to  an area manager  during  the  period  of  his 

employment with this company. Fourie’s employment with this company was 

terminated on or about 15 April 2005 due to medical reasons.  He thereafter 

attempted to start his own company involving the sales and marketing of fast-

moving consumable goods, but such business was closed down by him in 

November 2005 ‘due to an inability to be successful’.

[7] It is common cause that Fourie was involved in an accident on 15 May 

2000, and that he inter alia sustained a brain injury as a result of the accident. 

He was absent from work between 15 May 2000 until 9 June 2000, whereafter 

he resumed his employment at Professional Field Marketing CC until 15 April 

2005. 
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[8] With reference to the joint minute of the industrial psychologists (exhibit 

“D”), it is common cause between the parties that Fourie’s highest education 

level  is  a  Grade  9.   He  generally  worked  as  a  merchandiser  and  sales 

representative and prior to the accident, for a period of plus-minus six years, 

he was employed with Professional Field Marketing CC where for two years 

before the accident he occupied the position of area manager.  Fourie’s pre-

accident potential would have been to reach the position of a merchandising 

regional manager and such would probably have been his career ceiling. It is 

further  common  cause  that  Fourie’s  earnings  at  the  time  of  the  accident 

equated to a Paterson Grade C2 upper quartile (R229 630,00) as per PE 

Corporate 2007 scales noted in the report of Mr van der Westhuizen. Fourie 

would have reached a career ceiling of between Paterson Grade C3 (R234 

740,00)  to  Grade  C4  25th percentile  (R250  265,00),  PE  Corporate  2007 

scales.  He would have reached his career ceiling at the age of 50 to 52, and 

thereafter  would  probably  have  received  annual  increases of  8% until  his 

retirement at the age of 65.  It was finally agreed that Fourie, “… as a result of  

his injuries suffered in the accident in question, will probably be unemployable  

in the open labour market in the future.  He has thus suffered a full loss in  

likely earnings from April 2005 until retirement age 65 years”.

[9] In determining the capitalised value of Fourie’s past loss of income, Mr 

Whittaker applied a general contingency deduction of 5,00%, which was not 

placed in issue by the defendant at the trial.  A general contingency deduction 

of 10,00% was applied in the calculation of Fourie’s net future loss of income, 

which  percentage  is  in  dispute.   In  his  report  (exhibit  “B”)  and  when  he 

5



testified, Mr Whittaker stated that he was instructed to apply the 10% general 

contingency deduction from the amount of Fourie’s calculated future loss of 

income.  Under cross-examination, Mr Whittaker stated that the determination 

of the general contingency deduction “is not an actuarial exercise” and that it 

is a matter for the court to decide.  His opinion and evidence on this issue 

were of very limited value.

[10] Both counsel referred me to decided cases and to guidelines regarding 

general contingencies that were helpful to me in determining the contingency 

deduction to be applied.  I was inter alia referred to the Quantum Year Book 

2008 by Robert J Koch. At page 100 thereof, reference is made to ‘the sliding 

scale approach’:  “½% per year to retirement age, i.e. 25% for a child, 20% for  

a youth and 10% in middle age (see Goodall v President Insurance 1978 (1)  

SA 389 (W).”

In Nhlumayo v General Accident Insurance Co of SA Ltd (supra), Leon ADJP, 

said this at p 865C-D:

“A deduction of 20% is not unusual where the plaintiff is a young man of 25 or  

so, or a minor who has not yet embarked upon a firm career (see the cases  

cited in Goodall v President Insurance Co Ltd 1978 (1) SA 389 (W) at 393A-

D). In Goodall's case 10% was allowed where the plaintiff was 46 years of  

age and in Sigournay's case about 16% was allowed where the plaintiff was  

33 years of age.” 

[11] The rate of  any contingency deduction ultimately depends upon the 

circumstances and facts of each case (see:  Southern Insurance Association 
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Ltd v Bailey NO 1984 (1) SA 98 (A) at pp 116H-117A).  In  De Jongh v Du 

Pisanie NO 2005 (5) SA 457 (SCA), Brand JA said this at p 472G:

“Gebeurlikheidsfaktore kan uiteraard nie met matematiese presiesheid 
bepaal  word  nie.  Dit  hang  ten  nouste  saam  met  die  feite  en  
omstandighede van die  bepaalde saak.  Die Verhoorregter  moet  die 
billike  gebeurlikheidsfaktor,  met  in  agneming  van  hierdie  feite  en 
omstandighede, in die uitoefening van sy diskresie bepaal.”

[12] In support of his contention that the application of a 20% contingency 

deduction would be appropriate in the circumstances and facts of this matter, 

Adv Ferreira referred to three considerations.  Firstly,  Fourie did not testify 

and very limited facts and circumstances relating to Fourie were placed before 

this  court  to  determine  the  rate  of  the  contingency  deduction  at  10%. 

Secondly, Fourie as a white South African male has an increased chance of 

unemployment. Thirdly, Fourie has a residual earning capacity in the informal 

labour-market.

[13] Any  possible  increased  risk  of  unemployment  which  white  South 

African males in the position of Fourie may have, and I make no finding in this 

regard, is, in my view, neutralized by Fourie’s stable past employment history. 

With only a Grade 9 level of education, Fourie achieved the position of area 

manager in his particular field of past employment and he was able to retain 

his employment for a period of approximately five years despite the injuries 

sustained  by  him  in  the  accident.   He  also  conducted  his  own  business 

undertakings on two occasions in the past.

[14] I am also not persuaded that a residual earning capacity on the part of 

Fourie on an informal level has been established as a matter of probability. 

7



The fact that he remained employed for another five years after the accident 

and thereafter for a few months attempted to start his own company involving 

the sales and marketing of fast-moving consumable goods may support the 

contention of a residual earning capacity on his part. Such a possibility, and 

that is all it is in my view, is, however, in conflict with the common cause fact 

that Fourie has “… suffered a full loss in likely earnings from April 2005 until  

retirement age 65 years”. 

[15] It is correct that limited facts relating to Fourie were placed before the 

court.  I must nevertheless make an estimate as best I can in an endeavour to 

do justice between the parties.  In determining the contingency deduction I 

also  “…bear  in  mind  that  not  all  the  accidents  and  chances  of  life  are  

unfavourable.”  (see:  Nhlumayo v General Accident Insurance Co of SA Ltd  

1986 (3) SA 859 (D&CLD) at p 864G). 

[16] Fourie  was  38  years  of  age  at  the  time  of  the  collision  and  he  is 

presently 47 years of age.  The period for which contingencies must be taken 

into account is accordingly significantly shorter than the cases where 20% 

was allowed for contingencies.  I do not consider that any special provision 

should be made for any residual earning capacity or any increased risk of 

unemployment as was contended for on behalf of the defendant.  I consider a 

contingency  deduction  of  10%  to  be  appropriate  and  right  in  the 

circumstances of this case.
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[17] In their closing arguments counsel for both parties were ad idem that it 

would be prudent for the proceeds of the award made to be protected.  Adv 

Strydom submitted that the mental capabilities of Fourie are not such that a 

curator  bonis  should  be  appointed  for  him  and  that  a  trust  should  be 

established  for  the  purpose.   Adv  Ferreira  initially  submitted  that  the 

procedure provided for in Rule 57 of the Uniform Rules of Court should be 

followed,  but  he  subsequently  indicated  that  the  defendant  abides  the 

decision of the court on this issue.  The curator ad litem also appeared and 

furnished a report wherein he recommends that the proceeds of the award 

should be protected by means of the formation of an  inter vivos trust with 

Fourie as the sole beneficiary.

[18]    The curator ad litem interviewed Fourie and he perused the medico-

legal reports which have been obtained for Fourie in these proceedings.  He 

did not interview any of the medical practitioners or specialists.  No medical 

expert  evidence  was  led  at  the  trial  and  the  precise  nature  of  Fourie’s 

disability  and  the  extent  of  any  impairment  of  his  mental  and  physical 

capabilities have not been established.

[19] In Ex parte Oppel 2002 (5) SA 125 (C), Ngwenya J referred to certain 

dicta, which are in my view equally apposite to the present issue.  At pp 129 – 

130, he said this:

“In Ex parte Kotze 1955 (1) SA 665 (C) the petitioner, who was the only son  

of the 'patient' applied to Court that he be appointed ad hoc curator ad litem.  

The 'patient' was said to be 85 years old, in a bad state of health, had had  
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three strokes, was partly paralysed, blind and suffering from senile dementia.  

The  Court  refused  the  application  after  quoting  with  approval  Ex  parte 

Herzberg and Another 1950 (2) SA 62 (C), holding that, 

'(w)hile it is true that Searle J was dealing with an application for the  

appointment of a curator bonis whereas what is sought in the present matter  

is an ad hoc appointment of a curator ad litem, there is no real difference in  

principle. In both cases the Court is asked to interfere with the right of an  

adult  to control  his  own affairs.  Before it  does so it  must  be satisfied,  on  

proper enquiry, that the mental condition of that person is such as to justify  

interference of this kind.' (At 666G - H.) 

Ex parte Kotze (supra) was followed in Ex parte Klopper: In re Klopper 1961 

(3) SA 803 (T), where the court held 

'[a]s I read the authorities a court will not appoint a curator bonis until it  

is absolutely satisfied that the patient has to be protected against loss which  

would be caused because the patient is unable to manage his affairs'.

[20] The formation and management of a trust for Fourie will also interfere 

with his right as an adult to control his own affairs. No proper enquiry was held 

in  this  regard  and  I  am not  ‘absolutely  satisfied’  that  the  present  mental 

condition of Fourie is such as to justify the interference sought.  Adv Strydom 

handed up the order in terms of which the plaintiff was appointed curator ad 

litem to Fourie.  It was issued on the 5th February 2008 and in paragraph 1 

thereof Fourie was declared incapable of managing his own affairs.  If such is 

indeed the position, then a  curator bonis  should probably be appointed.  I 

accordingly  refrain  from  deciding  this  issue,  including  whether  the  order 
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sought could legally be granted in the absence of agreement between the 

parties.  It should be addressed properly in application proceedings.  

 

[21] The parties requested that I make an order on the undisputed issues in 

terms of a draft order which was handed up.

[22] In the result the following order is made:

1. The defendant is ordered to pay to the plaintiff in his capacity as 

curator ad litem  to Johannes Jacobus Petrus Fourie (“Fourie”) 

the amount of R2, 922, 519.13 within 14 days from the date of 

this  order,  failing  which  interest  will  start  accruing  on  the 

aforesaid sum at the rate of 15,5% per annum until date of final 

payment.

2. The award referred to in paragraph 1 shall be paid into the trust 

account of the attorneys for Fourie, Hauptfleisch Incorporated, at 

2nd Floor,  Northcliff  Place,  163 Beyer  Naudé Drive,  Northcliff, 

Johannesburg.

3. The defendant is ordered to furnish an undertaking in respect of 

Fourie as envisaged in section 17(4)(a) of Act 56 of 1996 for the 

costs of  the  future  accommodation  of  Fourie  in  a  hospital  or 

nursing home or treatment of or the rendering of a service to him 

or  the  supplying  of  goods  to  him  arising  out  of  the  injuries 
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sustained by him in the motor vehicle collision which occurred 

on 15 May 2000 after such costs have been incurred and upon 

proof thereof, limited to 80% as detailed in the following medico-

legal reports:

3.1 Prof Biddulph, Orthopaedic Surgeon;

3.2 Dr Edeling, Neurosurgeon;

3.3 Dr Rossman, Neurologist;

3.4 Dr Nicolas Nicolaou, Cardio Thoracic Surgeon;

3.5 Dr Botha, Specialist Physician;

3.6 Dr Grinker, Psychiatrist;

3.7 Dr Angus, Clinical Psychologist;

3.8 Dr Szopinski, Pain Expert;

3.9 Ms A Greeff; Occupational Therapist;

3.10 Dr Van Huysteen, Industrial Psychologist; and

3.11 Mr Gregory Whittaker, Algorithm Actuaries.

4. The costs referred to  in  paragraph 3 above shall  include the 

costs of a curator bonis to the estate of Fourie if he or she is to 

be appointed or the costs of protecting the award in any other 

manner which may be ordered provided that such costs will not 

exceed the  costs  in  respect  of  the  appointment  of  a  curator 

bonis.

5. The defendant shall pay the plaintiff’s taxed or agreed party and 

party costs of the action, which costs shall include the costs of 
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two counsel as well  as the qualifying fees of the experts Prof 

Biddulph (Orthopaedic Surgeon);  Dr H Edeling (Neurosurgeon); 

Dr C Angus (Clinical Psychologist);  Ms A Greeff (Occupational 

Therapist);  Mr S van Huyssteen (Industrial Psychologist); and 

Mr Gregory Whittaker, Algorithm Actuaries.

         _________________________

                      P A MEYER
         JUDGE OF THE HIGH COURT
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